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IA/ORDER

These set of fourteen appeal(s) filed by the wvariassessees against the
Commissioner of Income-tax (Appeals)-Jamshedpur K (&)-Ranchi's separate
order(s), challenges correctness of the lower aitidsl action levying late fee
involving proceedings u/s 243E of the Income Tax, A861; in short ‘the Act'.

2. | find that all these cases raise a common gurest applicability of sec. 234E
late fee before 01.06.2015 i.e. the relevant datar@ndment in sec.200A of the Act,
| therefore propose to decide all these casesitgdiestant common order.

Heard all the assessees as well as Revenue. ilegspderused.

3. It transpires during the course of hearing that tribunal’s various decisions
l.e. Sibia Healthcare Pvt. Ltd. vs. DCIR015) 121 DTR 81 (ASR) (Trib) anG
Indhirani vs. DCIT(2015) 43 CCH 511 (Chen-Trib) hold that the imped late
filing fee does not apply in case of assessment(g)eprior to 01.06.2015 or it does

not carry retrospective operation in other woitlse CIT(A) in these all cases hold
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that hon'ble Gujarat high court's decisionRajesh Kaurani vs. Union of Indi&3

Taxmann.com 137 (Guj) confirms late fee levy u/gl230 be with retrospective

effect. The CIT(A) therefore appears to have gonéhk hon'ble Gujarat high court’s

decision to affirm the Assessing Officer's actionall these cases. | notice in this
backdrop of facts that this tribunal’s yet anotberordinate bench’s decision in State
Bank of India vs. ITO (TDS) ITA No.03, 06-07/Agr/28 and other group cases
decided on 31.05.2018 has considered hon'ble Ghjaga court’'s judgment to once

again decide this very issue in assessee’s faamtollows:

“4, Since a common issue is involved in all thegeeafs relating to levy of late
filing fee u/s 234E of the Act, they are being dispd of by this consolidated
order for the sake of convenience.

5. In these cases, the appellants have deposit&l ifCentral Government
account as per TDS provisions of the Act. Theyraiired to file quarterly

TDS returns (statements) intimating the tax dedletesource from various
payments made to various persons in each quaderhéd financial relevant.

To ensure timely compliance on the part of the dems, the provisions for

late filing fee u/s 234E has been inserted in daie$ to section 200A of the
Act by the Finance Act, 2015, w.e.f 1.06.2015.defthe Id. CITCA), these

appellants contended that before making necessamgn@ment in Section

200A of the Act w.e.f. 01.06.2015, there was nobéing provisions u/s 200A

of the Act for raising demand in respect of levypehalty u/s 234E of the Act
and thus in the absence of enabling provision faking such adjustment for
levying late fee u/s 234E, no sue; late fee cowddiroposed by the AO. In

support, the counsel for the applicants placecme& on the decision in the
cases ofSibia Healthcare Pvt. Ltd. Vs. DCIT (TD&QO15) 121 DTR 81 (ASR)

(Trib) andG Indhirani Vs. DCIT(2015) 43 CCH 511 (Chen-Trib) wherein it
was held that in the absence of enabling provisigas200A of the Act, such

levy of late fee is not valid. The Id. CIT(A) hasected this contention of the
appellants by relying on the decision in the cddeajesh Kaurani vs. Union of
India, 83 Taxmann.com 137(Guj) and confirmed the levyaté fee u/s 234E

of the Act. Aggrieved, appellants are in appeablbeiis.

6. The counsel for the assessee has submitteteanstat of TDS returns (APB,
Pge. 5-9) contending that all the TDS returns statds has been filed are in
respect of the period prior to the date 01.06.2D&5the date from which
clause (c) to sub Section (1) of Section 200A weiited and incorporating
Section 234E of the Act, 1961. He further submittedt prior 01.06.2015,
there was no enabling provision in the Act u/s 200A raising demand in
respect of levy of fee u/s 234E of the Act. Thevsion of Section 234E of the
Act is charging provision i.e. substantive provsiwhich could not be applied
retrospectively, unless it is expressly providedha Act, to levy the late fee
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for any delay in filing the TDS statement for theripd prior to 01.06.2015.
For this purpose, the appellant rely on the follugvilecisions:

1) CIT vs. Vatika Township Pvt. Ltd. (2014) 367 I'#6 (SC).

i) Sudarshan Goyal vs DCIT (TDS)' ITA No.442/Agd/P7.

iil) Fatehraj Singhvi Vs. UDI (2016) 289 CTR 060&afn) (HC)

iv) Sibia Healthcare Pvt. Ltd. Vs. DOT (TDS) ITA N@/Asr/2015.
v) Shri Kaur Chand Jain vs. DCIT', ITA No.378/A2BR15.

vi) Gajanan Constructions vs. DCIT' (2016) 16DI313 (Pune).

7. Per contra, the Ld. DR supported the impugnegrowith the support of a
brief synopsis of case laws.

8. Heard the rival contention and perused the natezlevant. We find that
while deciding the issue against the appellant ssese the Ld. CIT(A) has
placed reliance oRajesh Kaurani vs. Union of Indi®3 Taxmann.com 137
(Guj.) wherein it was held that Section 200A of tAet is a machinery
provision providing the mechanism for processingTBS statement of
deduction of tax at source and for making adjustm&he Ld. CIT(A) has
further held that this decision was delivered aftensidering numerous ITAT
and High Court decisions and therefore this dewisio Rajesh Kaurani
(Supra), holds the fields.

9. It is seen that prior 01.06.2015, there was mabkng provision in the Act
u/s 200A for raising demand in respect of levyexd ti/s 234E of the Act. The
provision of Section 234E of the Act is chargingwsion i.e. substantive
provision which could not be applied retrospeciyalnless it is expressly
provided in the Act, to levy the late fee for anglay in filing the TDS
statement for the period prior to 01.06.2015. Toensel for the assessee has
rightly contended that in the absence of enablimayipions u/s 200A of the
Act, such levy of late fee is not valid relying the decisions in the cases of
CIT vs. Vatika Township Pvt. Ltd. (2014) 367 ITR&4EC), Sudarshan Goyal
vs DCIT (TDS)ITA No.442/Agr/2017 and Fatehraj Singhvi Vs. UOI (2016)
289 CTR 0602 (Karn) (HC). The decisions relied onthe Ld. DR are
distinguishable on facts, as the issue involvethase cases pertains to interest
u/s 201(1) and 201(1A) on the amount of TDS whenedlse present cases the
issue were pertains to liability of late fee u/9lB3f the Act for delay in filing
TDS statement which was inserted from 01.06.2015.

10. On similar facts; we have decided the sameissthe assessee's own case
Sudershan Goyal vs. DOT (TDS) imA No. 442/Agra/2017 dtd. 09.04.2018
authored by one of us (the Ld. J.M.). The relevpatt of the order is
reproduced as follows:
"3. Heard. The Id. CIT(A), while deciding the mattagainst the
assessee, has placed reliance on 'Rajesh KauraniU@d, 83
Taxmann.com 137 (Guj), wherein, it has been heddl skction 200A of
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the Act is a machinery provision providing the meaism for
processing a statement of deduction of tax at goard for making
adjustments. The Id. CIT(A) has held that this sieci was delivered
after considering numerous ITAT/High Court decisioand so, this
decision in Rajesh Kaurani' (supra) holds the field

4. We do not find the view taken by the Id. CIT{&)be correct in law.
As against Rajesh Kaurani (supra), Shri Fatehmagl8ii and Others vs.
UOI, 73 Taxmann.com 252 (Ker), as also admittedHzy Id. CIT(A)
himself, decides the issue in favour of the assesBee only objection
of the Id. CIT(A) is that this decision end oth&rshe same effect have
been taken into consideration by the Hon'ble Gujeigh Court while
passing Rajesh Kaurani (supra). However, while ofsg so, the Id.
CIT(A) has failed to take into consideration thétled law that where
there is a cleavage of opinion between differemgfrtHCourts on an issue,
the one in favour of the assessee needs to bevkdllolt has so been
held by the Hon'ble Supreme Court in CIT vs. Vegletdroducts Ltd.
88 ITR 192 (SC). It is also not a case where thastm against the
assessee has been rendered by the Jurisdictioghl Gburt qua the
assessee.

5. In Shri Fatehraj Singhvi and Others' (suprd)as been held, inter alia, as

follows:
"22. It is hardly required to be stated that, as the well established
principles of interpretation of statute, unlesssiexpressly provided or
impliedly demonstrated, any provision of statutéoide read as having
prospective effect and not retrospective effectdéfrthe circumstances,
we find that substitution made by clause (c) tooffsub-section (1) of
Section 200A can be read as having prospectiveteffied not having
retroactive character or effect. Resultantly, teendnd under Section
200A for computation and intimation for the paymaeritfee under
Section 234E could not be made in purported exemispower under
Section 200A by the respondent for the period o tiespective
assessment year prior to 1.6.2015. However, we bakear that, if any
deductor has already paid the fee after intimatemeived under Section
200A, the aforesaid view will not permit the dedwdb reopen the said
guestion unless he has made payment under protest.

6. In view of the above, respectfully following $htatehraj Singhvi and
Others' (supra), Sibia Healthcare Pvt. Ltd. vs. DEIDS)', order dated
09.06.2015 passed in ITA No.90/ASR/2015, for A.Y.2d.4, by the Amritsar
Bench of the Tribunal, and Shri Kaur Chand Jain DEIT, CPC (TDS)
Ghaziabad', order dated 15.09.2016, in ITA No.3BRAR015, for A.Y. 2012-
/3, the grievance of the assessee is acceptedtdgeli The order under appeal
is reversed. The levy of the fee is cancelled.”
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11. In the above view, respectfully following Stiatehraj Singhvi and Ors
(Supra), Sibia Healthcare Pvt. Ltd. Vs. DCIT (Sygptahri Kaur Oland Jain vs.
DCIT', (Supra), and our own finding in the caseSoidershan Goyal (Supra),
we accept the grievance of the assessees as geAaowdingly, the orders of
the CIT(A) are reversed and the fee so levied usdetion 234E of the Act is
cancelled.”

4. Learned Departmental Representative fails tacatd any distinction on facts
or law during the course of hearing. | thereforeegt all assessee’s sole substantive
ground raised in the instant batch of cases clgilgncorrectness of sec. 234E late
filing fee.
5. These assessees’ appeal(s) are allowed in &ons.
Order pronounced in accordance with Rule 34(4heflTAT Rules by putting
on Notice Board on__15/02/2019

Sd/-
(S.S. Godara)
Judicial Membe
Ranchi,
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